
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

of

Be lg ian  L ines ,  Inc .  and

Dar t  Conta iner l ine ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Highway Use Tax

under Art ic le 21 of the Tax Law

f o r  t h e  P e r i o d  4 / 7 / 6 7 - I 2 1 3 L 1 7 3 .

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8 th  day  o f  Ju ly ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Be lg ian  L ines ,  Inc .  and,  Dar t  Conta iner l ine ,  Inc . ,  the  pe t i t ioner  in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper  addressed as fo l lows:

Belg ian L ines,  fnc.  and
Dart  Conta iner l ine,  Inc.
5 Wor l -d  Trade Center ,  Sui te  1159
Ner^r York, NY 10004

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me t .his

l8 th  day  o f  Ju ly ,  1980.

.  i  r '  ,  r  '  I  t

il i Ai'tri ir. ,- i 'i 1r rtH.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion
' o f

Belg ian L ines,  Inc.  and

Dart  Conta iner l ine,  Inc.

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Highway Use Tax

under Art icle 27 of the Tax Law

fo r  t he  Per iod  411167- I2 l3 I /73 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the
18th day of  Ju ly ,  1980,  he served the wi th in  not ice of  Decis ion by cer t i f ied

mail upon Lloyd DeVos the representative of the petit ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as fo l lows:

Mr. Lloyd DeVos
Hrl l ,  Betts & Nash
One World Trade Center,  Sui te 5215
Ne'* York, NY 10048

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is Lhe representative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representative o

Sworn to before me this

18th day of  Ju ly ,  1980.

pet i t ioner .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  18,  1980

Belg ian  L ines ,  Inc .  and
Dar t  Conta iner l ine ,  Inc .
5  l {o r ld  Trade Center ,  Su i te  1159
New York, NY 10004

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have nolt t  exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) SfO of the Tax lawr any proceeding in court  to review
an adverse decision by the State Tax Commissi-on can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Depu ty  Commiss ione r  and  Counse l
Albany,  New York 12227
Phone # (518) 457-6240

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
l loyd DeVos
Hi l l ,  Bet ts  & Nash
One World Trade Center, Suite 5215
New York, NY 10048
Taxing Bureau' s Representative



STATE OF ]',MW YORK

STATE TAX COMMISSION

I n  t h e  M a t t e r

,

the  App l ica t . iono f

o f

f o r  R e v i s i o n  o r  f o r  R e r u n d  o f  T r u c k
Mileage and Higirway Use Taxes under
Ar t i c le  27  o f  the  Tax  law fo r  the  Per iod
A p r i l  1 ,  i 9 6 7  t h r o u g h  D e c e m b e r  3 1 ,  1 9 7 3 .

A p p l i c a n t ,  B e l g i a n  L i n e s ,  I n c o r p o r a l e d ,  6 7  B r o a d  S t r e e t ,  N e w  Y o r k ,  N e w

Y o r k ,  a n d  l a r t .  C o n t a i n e r l i n e ,  I n c . ,  5  W o r l d  T r a < J e  C e n t e r ,  N e w  Y o r k ,  N e w  Y o r k

10004,  f i J "ed  an  app l i . ca t ion  fo r  rev is ion  or  fo r  re fund o f  h ighway use laxes

u n d e r  A r t i c l e  2 1  o f  t h e  T a x  L a w  f o r  t h e  p e r i o d  A p r i l  L ,  1 9 6 7  t h r o u g h  D e c e m b e r  3 1 ,
a

1 9 7 3  ( F i l e  l i o .  0 7 0 2 4  a n d  1 2 8 3 5 ) .

A  f o r m a l  h e a r i n g  w a s  h e l d  b e f o r e  J u l i u s  E .  B r a u n ,  H e a r i n g  O f f i c e r ,  a t  t h e

o f f i c e s  o f  t h e  S t a t e  T a x  C o m m i s s i o n ,  T w o  t { o r l d  T r a d e  C e n t e r ,  N e w  Y o r k ,  N e w

Y o r k ,  o n , A u g u s L  2 4 ,  1 9 1 6  a t  g : 1 5  A . 1 1 .  A p p l i c a n r  a p p e a r e d  b y  H i r l ,  B e r t s  &

N a s h ,  E s q s .  ( L l o y d  D e V o s ,  E s q . ,  o f  c o u n s e l ) .  T l i e  l l i s c e l l a n e o u s  T a x  B u r e a u

a p p e a r e d  b y  P e t e r  C r o t t y ,  E s q .  ( L o u i s  S e n f t ,  E s q . ,  o f  c o u n s e l ) .

ISSI.JE

lrhether the determi.nat ion of addit ional t ruck mi leage and highway use

t a x e s ,  b a s e d  o o  a n  a u d i t  o f  a p p l i c a n t s t  a v a i l a b l e  r e c o r d s  b y  t , h e  M i s c e l l a n e o u s

T a x  B u r e a u .  w a s  c o r r e c t .

FINDINGS OF T'ACT

BILGIAN IINES, INC0RP0RATED and
DART C0NTAI];T,,iir.,INE. INC.

DECISION

B u r e a u  i s s u e d  a n  A s s e s s m e n t

L i n e s ,  I n c . ,  f o r  t h e  p e r i o d s

. 6 0 ,  p l u s  p e n a l t y  a n d  i n t e r e s t

1 .  r 0 n  J u l y  1 4 ,  7 9 7 1 ,  t h e

of  Unpa id  l fue l  Use Tax  aga ins t

Ju ly  1968 th rough . lune  1970 in

Misce l laneous Tax

a p p l i c a n t ,  B e l g i i t n

the  amount  o f  5525
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o f  $ 1 6 0 . 2 9 ,  f o r  a  t o t a l  o f  $ 6 8 5 . 8 9 ,  L o g e t h e r  w i t h  a n  a s s e s s m e n t  o f  U n p a i d

Truck  l l i l eage Tax  fo r  the  per io t i s  Apr i l  1967 Lhrough December  1970 in  che

a m i i u n t  
" :  

$ 1 , 1 r 2 3 . 5 0 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 4 4 2 . 4 4 ,  f o r  a  t o t a l  o f

$ 1 , 8 6 5 . 9 4 "

2 .  0n  December  3 ,  1974,  the  Misce l lane:ous  Tax  Bureau iss r re t i  an  Assessment

o f  U n p a i d  F u e l  U s e  I ' a x  a g a i n s t  a p p l i c a n L  D a r t  C o n t a i n e r l i n e ,  I n c .  f o r  L h e

p e r i o d s  J u I y  i ,  L 9 7 0  t . h r o u g h  D e c e m b e r  3 1 ,  1 9 7 3  i n  t h e  a m o u n t  o f  i 1 8 3 . 7 9  p l u s

p e n a l t y  a n d  i n t . e r e s t  o f  $ 4 0 . 4 3  f o r  a  t o t . a l  d u e  o f  $ 2 2 4 . 2 2 ,  t o g e t h e r  w i t h  a n

Assessrnent  o f  Unpa id  Truck  Mi leage Tax  in  the  amount  o f  $312.81  p lus  pena l ty

a n d  i n t e r e s t  o f  $ 6 8 . 8 2  f o r  a  t o t . a l  d u e  o f  5 3 8 1 . 6 3 .

3 .  A p p l i c a n t ,  B e l g i a n  L i n e s ,  I n c .  a n d  i t . s  s u c c e s s o r  D a r t  C o n t a i n e r l i n e ,

I n c . ,  o p e r a t e d  a  s t e a m s h i p  l i n e  w h i c h  h a u l e d  f r e i g h t  t o  E u r o p e a n  p o r t s .  I t

a lso  owned and leased conta iners  used to  hau l  Lhe f re igh t  be tween in land

p o i n t s  i n  t h e  U n i t e d  S t a t e s .  I t  d i d  n o t  o w n  a n y  p o w e r  u n i L s .  A s  a  r e s u l t  o f

a n  a u d i t  o f  a p p l i c a n t  f o r  t h e  f i r s t  q u a r t e r  ( a  p e r i o d  a c q u i e s c e d  t o  b y  a p p l i c a n t ' s

: n a n a g e r ) , .  a  l i s t .  o f  c a r r i e r s  w a s  c o m p i l e d  f r o m  L h e  R e p o r t s  o f  E q u i p m e n l  I n t e r -

changed or Lease,:  (Forrn TMT-4) submitt .ed by appl icant.s to determine i f  New

York  Sta te  r i i i l eage was repor ted  f rom car r ie rs  des ignated  thereon.  Wi th  respec t

t o  t h e  a u d i t  o f  B e J . g i a n  L i n e s ,  f n c . ,  e i g h t  c a r r i e r s  w e r e  d e t e r m i n e t i  c o  b e

" l e s s e e s  n o t  p e r m i t l e d "  o r  u n r e g i s t e r e d  c a r r i e r s .  A  f u r t h e r  c o m p u t a L i o n  f o r

the  quar te r  ind ica t .ed  tha t  73  days  leere  unrepor t .ed  fo r  the  chass i .s  used.

Us ing  a  Depar tment  s tandard  o f  f i f t y  mi les  per  day  a t  the  max imum raLe-o f -charge

p e r  m i l e  o f  . 0 3  f o r  u n i d e n t i f i e d  v e h i c l e s ,  t h e  c o r n p u t a L i o n  a n d  p r o j e c t . i o n s  f o r

the  th i rCeen quar te rs  invo lved resu l ted  in  a  t ruck  mi leage tax  due o f  91 ,423.50

( 7 3  d a y s  x  5 0  r n i l e s  p e r  d a y  x  . 0 3  r a t e  x  1 3  p e r - i o d s  =  $ 1 , 4 2 3 . 5 0 ) .

Fur ther  compi rLaL ions  us ing  the  same number  o f  days  and the  s tandard

f o r  m i l e a g e  i n d i c a t e d  t h e  f u e l  L a x  d u e  t o  b e  $ 5 2 5 . 6 0 .  D e p a r t m e n l  s t a n d a r d s
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w e r e  5  m i l e s  L o  a  g a l l o n  a n d  . 0 9  a s  t h e  t a x  p e r  g a l l o n  ( 7 3  d a y s  x  5 0  m i l e s

d i v i d e d  b y  5  m . p . g . x  B  q u a r t e r s  x  $ . 0 9  =  $ 5 2 5 . 6 0 ) .

I n  t h e  a u d i t  p e r f o r m e d  u p o n  D a r t  C o n t a i n e r l i n e ,  I n c . ,  t h e  y e a r  s e l e c t e d
i

by the  aud i io r  was  1972 and was the  bas is  fo r  the  assessment  fo r  the  th ree  and

o r : e - h a l - f  y e a r  p e r i o d .  L e s s e e s  w e r e  c h e c k e d  t o  a s c e r t a i n  i f  r e t u r n s  q / e r e

f i led .  Out -o f -s ta te  lessees  were  no t  e l im ina te t l .  The number  o f  t . r ips  made

m u l t i p l i e d  b y  5 0  m i l e s ,  m u l t i p ) . i e d  b y  . 0 3 2 5 ,  e q u a l e d  t h e  t r u c k  m i l e a g e  t a x  d u e

and the  fue l  Lax  was then compuLed on  the  bas is  o f  the  t ruck  mi leage us ing  5

g a i r o n s  p e r  m i l e  a L  9  c e n t s  a n d  1 0  c e n t s ,  d e p e n r l i n g  o n  p e r i o d .

4 .  A p p l i c a n t s '  b o o k s  a n d  r e c o r d s  w e r e  i n a d e q u a t e  f o r  t h e  M i s c e l L a n e o u s

Bureau to  conducL a  de ta i l  aud i t  and de termi .ne  fhe  exac t  amounL o f  tax

5 .  D a r t  C o n t a i n e r l i n e ,  I n c . ,  i s  t h e  s u c c e s s o r  t o  B e l g i a n  L i n e s ,  f n c .

T h e  a s s e s s r n e n L  a g a i n s t  D a r t  C o n t a i n e r l i n e ,  I n c . ,  i s  f o r  p e r i o d s  f o l l o w i n g

t h o s e  a g a i n s t  B e l g i a n  L i n e s ,  I n c "  T h e  i s s u e  i s  t h e  s a m e  o n  b o t h  a s s e s s m e n t s

a n d  i t  w a s  s t i p u l a t e d  t h a t  t h e  d e c i s i o n  b i n d  b o t h  p a r t i e s .

6 -  Based upon the  erper ience o f  app l i can ts '  un ique type o f  bus iness ,

t r ips  th rough i iew \ lo rk  S ta te  f rom New Jersey  to  Massachuset ts  ind ica te  lha t

the  t ra i le rs  wou ld  spend on ly  par t  o f  one day  go ing  t .h rough t .he  StaLe fo r  the

f r f t y  m i l e s  a n d  a n o l h e r  d a y  o n  i t s  r e t u r n  f o r  a n o t h e r  f i f t y  m i l e s  ( a s  l i s t e d

or j  fo r rn  T I ' IT -4) .  A  recornpr - rLa t ion  o f  t ruck  mi leage tax  and fue l  use  tax  Lhere fore

i s  a s  f o l l o w s :

Tax

due

Truck  | l i l eage Tax

19 taxab le  t r ips  a t  50  mi les
1 5  q u a r t e r s  i n  a u d i t  p e r i o d
T o t a l  m i l e a g e  i n  S t a t e
Un indent r f ied  tax  raLe
Truck  mi leage due fo r  per iod

( B e l g i a n  L i n e s ,  I n c .  )

i n  S t a t e  ( s t a n d a r d ) 950 rn i les
A  I . J

tTTto
. U J

$w:90



Fue l  Use Tax
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(Be Ig ian  L ines  ,  I nc .  )

Mi leage per  Truck  Mi leage Tax  Aud i t  ( las t  quar rer )
B  quar te rs  in  aud i t  per iod
T o t a l  m i l e a g e
AL 5  mi les  to  ga l lon
T a x  r a L e s  ( . 0 9  p e r  g a l l o n )
Fuei tax due

T r u c k  M i l e a g e  T a x  ( D a r t .  C o n t a i n e r - l i n e ,  I n c . )

47  taxab le  t r i .ps  a t  50  mi ies
( f r i p s  a s  p e r  a u d i t  -  1 1  p e r  q u a r t e r )

T r : t a l  m i l e a g e  f o r  a u d i t  p e r i o d  ( a s  p e r  a u d i t )
Un ident i f ied  tax  ra te
i ' ruck  mi leage due fo r  per iod

Fue l  Use Tax  (Dar t  Conta iner l ine ,

950  m i les
:<B
rtoT

1520
.09

^ , ^ /
) l J o . 6 u

7 /1 /70  to  January  31 ,  t g72  -  19  pe r iods  x  2350
\2

2 ,350

8 1225
.0325

5261.31

I nc .  )

= 3724 month ly
average in  mi les

3 7 2 t +  d i v i d e d  b y  5  m i l e s  t o  g a l l o n  =  7 4 5  g a l l . o n s  x  . 0 9  =  $ 6 7 . 0 3

2 / 7 1 7 2  t o  3 / 3 1 / 7 3  -  2 3  p e r i o d s  x  2 3 5 0  =  4 5 0 8  m o n t h l y  a v e r a g e  i n  r n i l e s
n

4 5 0 8  d i v i d e d  b y  5  m i l e s  t o  g a l l o n  =  g O 2  g a t l o n s  x  . 1 0  =  g 9 0 . 2 0

T o t a l  T a x  D u e  5 1 5 7 . 2 3

CONCIUSIONS 0F Lr\W

A.  T i la t  sec t ion  508 o f  t .he  Tax  Law prov ides  tha t  in  those ins tances

where  the  car r ie r  i s  no t  lhe  owner  o f  the  veh icu la r  un i t ,  Lhe owner  may f i le

the  re tu rn  an< i  ma in ta in  the  record  requ i red  by  sec t ions  505 and 507 o f  t .he  Tax

L a w ,  a n d  t h a t  i t  s h a l l  b e  j o i n t l y  a n d  s e v e r a l l y  l i a b l e  w i t h  L h e  c a r r i e r  f o r

payment  o f  the  ,  ax  requ i red  under  sec t io i r  506 o f  sa id  Law.

B.  ThaL sec t ion  510 o f  the  Tax  Law prov ides  tha t  in  case any  (H ighway

Use Tax)  re lu rn  f i led  sha l l  be  insu f f i c ien t  o r  unsat is fac to ry  to  the  Tax

Cornmissi6n, the Comrnission shal l  deterni ine the amount of tax due from such

i n f o r m a t i o n  a s  i s  a v a i l a b l e

C .  T h a t  s e c r i o n  5 0 3

p r i v i l e g e  o f  o p e r a t i n g  a n y

of  the  Tax  Law imposes  a  h ighway use tax  fo r  t .he

veh icu la r  un i t  on  the  pub l ic  h ighways  o f  the  Sta te .
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D .  T h a t  2 0  N Y C R R  4 9 0 . 4  ( L i a b i l i t y  f o r  t a x ;  l e s s o r  -  l e s s e e  o p e r a t i o n s )

prov ides  lha t  the  fue l  use  [ax  i s  i rnposed on  the  car r ie r l  however ,  where  the

c a r r i e r  
1 "  

n o t  t h e  o w n e r  o f  t h e  m o L o r  v e h i c l e ,  t h e  t a x  s h a l l  b e  a  j o i n t  a n d

s e v e r a l  l i a b i l i t y  u p o n  b o L h ,  a n d  t h e  l e s s o r  a n d  l e s s e e  o f  a  l e a s e d  m o t o r

v e h i c l e  s u b j e c t  t o  t l x  a r e  j o i n t l y  a n c l  s e v e r a l J y  l i a b l e  f o r  t h e  f u e l  u s e  t a x .

E .  T h a t  t h e  M i s c e l l a n e o u s  T a x  B u r e a u  a u d i t e d  a p p l i c a n t ,  B e l g i a n  L i n e s ,

IncorporaLed,  pursuant  to  s ta tu to ry  au thor i . t y  and de termined tha t ,  add iE iona l

Laxes  were  due"  However ,  sa id  app l i can t  p roper ly  showed a  more  accura te

a m o u n L  d u e .

f ' .  That  the  app l ica t ions  o f  Be l i r ian  L ines ,  Incorpora ted  and Dar t  Conta iner -

l ine ,  Inc .  a re  g ran ted  to  the  ex ten t

Truck  Mi leage and FueI  Use Tax  shown

wi lh  such in te res t  as  may be  lawfu l l y

t h e  a p p l i c a c i o n  o f  B e l g i a n  L i n e s ,  I n c .

o t h e r  r e s p e c t s  d e n i e d .

DATED:  A lbany ,  New York

JUL 1 O lgBO

as re f lec ted  in  the  recomputa t ion  o f

i n  F i n d i n g  o f  F a c t  " 5 "  a b o v e ,  t o g e t h e r

owing ;  and tha t ,  except  as  so  gran ted ,

and Dar t  Cont .a iner l ine ,  Inc .  i s  in  a I I

STATE TAX COMMISSION

COI'ffISSIONAR


